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to thorn the function of regulating the reaction of the blood, the nrine imme¬ 
diately reflects any undue addition to, or subtraction from, the blood's proper 
alkalescence. 

Appended to Dr. Wood's paper are nine diagrams and as many tables which 
are intended to illustrate more clearly all the variations in the excretion of 
phosphoric acid observed in the analyses. 

I. M. H. 


Aht. XXXI .—Report of the Trial of Samuel M. Andrew*, indicted for the 

Murder of Cornelius Holmes . before the Supreme Judicial Court of Massa¬ 
chusetts, December 11th, 1868. By Ciiari.es Davis, of Counsel for the 

Prisoner, 18G9. 

This trial is particularly interesting to the medical public, only for the 
medico-legal question which it involved. The prisoner’s counsel contended for 
bis acquittal on the ground of insanity—that particular form of it called mania 
transitoria. In making this plea, they had the support of Dr. Kdward Jarvis, 
who testified at the trial as an expert. On the other hand. Dr. Chonte, Super¬ 
intendent of the Taunton Hospital, who also testified, denied the very existence 
of any such affection, and his opinion has been warmly approved of, to some 
extent, by the public press. Since the trial. Dr. Jarvis has prepared a memoir 
more than twenty pages long, presenting the authorities in favour of mania 
transitoria, as an independent, well-marked, well-observed form of mental dis¬ 
ease. This memoir was first published in the Boston Medical and Surgical 
Journal, and subsequently as an appendix to the printed trial. 

The authorities there cited are numerous, embracing some of the strongest 
names in medico-legal science, and their testimony is remarkably conclusive. 
Of course, in such a work, nothing more could be done than to indicate with 
some particularity the various memoirs expressly on the subject, and the notices 
of the affection that occur in the more geucral treatises on insanity. It is 
sufficient, however, to place beyond a question the fact that this form of disease 
has been seen and described by various competent observers, and to an extent 
that excludes the idea of mistake. True, objections have been made, here and 
there, but they arc rather against some accidental circumstances of the dis¬ 
ease than against its essential character. Thus, Caspar, who expresses more 
dissatisfaction than any one, though it is not easy to see what it is all about, 
has related a case which he examined himself by order of the judicial authori¬ 
ties, and a more satisfactory case of mania transitoria is not on record. Un¬ 
questionably, the cases are comparatively rare, and a man may have thousands 
of cases of insanity under his observation without meeting one of this descrip¬ 
tion, and vet that would not exclude the possibility of other men seeing it. 
Many a physician has never seen a case of pyiemia, or of Bright’s disease, but 
one would only make a fool of himself by declaring that those diseases never 
existed. Many a surgeon has never met with a true union of the fractured neck 
of the thigh-bone within the capsular ligament; but who now doubts its possi¬ 
bility ? 

In a notice of this trial in the Boston Medical and Surgical Journal (Sept. 
30), the writer finds much fault, both with Dr. Jarvis’s opinion, and with the 
manner in which he has supported it. Yet, amidst it all, we fail to find a single 
valid objection, and we have read and re-read his remarks, to be sure we had 
not overlooked something which, by a stretch of indulgence, might be digni¬ 
fied with 6uch a title. Why the article should have been written at all i3 
among the incomprehensible things for which we are obliged to resort to that 
familiar solution of similar difficulties, that “it takes all sorts of people to make 
a world.” In the intellectual world, blind credulity and thorough scepticism 
often travel the same road. By the side of the earnest inquirer properly 
appreciating evidence according to the approved rules of scientific investiga- 
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tion, wc ever find some doubting Thomas who scouts any demonstration, 
however satisfactory, unless he can put his fingers, if not his foot, into it. 

The reasons advanced by the writer in question against Dr. Jarvis s anthori- 
ties have the merit of entire originality, if no other. One or two specimens, we 
apprehend, will be sufficient for our readers. 

The authority of Esquirol is declared to be worthless, because, in the course 
of his inquiries he saw fit to change his opinions. In the early part of his 
career, lie denied, chiefly on the ground of some metaphysical objections, the 
existence or homicidal insanity, ns a distinct form of mental disease presenting 
no lesion of the intellect Subsequently, compelled by the force of accumu¬ 
lated observations, he frankly admitted his mistake, and published a most 
satisfactory memoir on the subject The very circumstance that gives addi¬ 
tional weight to his authority, is supposed to destroy its value altogether. 
Having once embraced an error, the height of philosophy is to cling to it for¬ 
ever after in spite of the strongest evidence against it! But Georget, Marc, 
Castclnau, Devergie, Brierre de Boismont, Moreau dc Tours, Delasiauve, 
Baillur^er, Henke, Friedreich, Prichard, never changed their opinion on this 
point probablv, yet there is another reason for distrusting their authority, 
more potent tllun that. Here it is, in the writer’s own words: “ \\ e must guard 
against the danger, great at the present day, of letting a high sounding foreign 
name "o far as authority with us 1” This is Native Ameucanism with a ven¬ 
geance. AVc rubbed our eyes, wiped our spectacles, and read the passage a 
second time, before wc were quite sure that we read it correctly, and then we 
wondered by what curious dispensation it had happened, that the writer who 
would have been a brilliant light among the Know-nothings, should have been 
bom so Tar out of due time. His life must be a wretched one in these degene¬ 
rate days. We suppose that on the occasion of the Humboldt centennial cele¬ 
bration, a few months since, when the people of Massachusetts—high and low, 
learned’and unlearned, gentle and simple—were listening to that noble pane¬ 
gyric upon the great philosopher, from the lips of him of all others most worthy 
to receive his mantle, he retired to his room, and, like Jacob of old, rent his 
clothes, put sackcloth upon his loins, and mourned over the distinguished 
honors thus showered upon a couple of foreigners. Within our knowledge, 
such intense nativism has never been paralleled but once. An American youth 
of Irish parentage was once complaining bitterly of being flogged by Ins father. 
Not that it hurt him much, but it was the idea of “ being licked by a d—d 
foreigner.” 

We hope that Dr. Jarvis will take an early opportunity to complete the list 
of authorities for this very important form of mental disease, and thus remove 
from every reasonable mind, any lingering doubt of its real existence. It would 
not convince those who refuse to believe a thing simply because they never saw 
it, but it could hardly be resisted by those who are satisfied with a kind aud 
degree of evidence deemed sufficient for any other scientific truth. 

There is another incident in this trial which a proper respect for our profes¬ 
sion forbids our passing by unnoticed. It seems that the two experts disagreed 
upon a material point, whereupon Chief Justice Chapman, who presided on the 
bench took occasion to decry the testimony of experts, and hold it up to pub¬ 
lic derision and contempt. This is a game much played of late by newspaper 
writers, but wc hardly expected to find it in so respectable a quarter as the Su¬ 
preme Judicial Court of Massachusetts. In the judgment or the Chief Jus¬ 
tice the testimony of experts is worthless, because it is not always unanimous. 
This stripped of all circumlocution, is the essential argument. And a most 
extraordinary one it is, indicating, as it does, a curious misapprehension of the 
nature and purpose of medical evidence. He does not seem to understand 
that in the very nature of things, the evidence of physicians as well as of all 
other scientific men, is liable to present more or less discrepancy. As long as 
the senses are imperfect, the judgment fallible, and new truth ever ready to re¬ 
ward the diligent inquirer, just so long will such evidence continue to be marked 
by discrepancy. The Chief Justice has imbibed the vulgar error that disagree¬ 
ment implies dishonesty, or ignorance, or jealousy, or all combined. He has 
never learned, apparently, that discovery, improvement, progress, which are 



510 


Bibliographical Notices. 


[April 


tlic true glory of physical science, are fatal to unanimity of opinion. Men 
look at the same thin" from different points of view, under different lights; in 
short, with every variety of preparation, and thus it is that the same facts often 
present a very different signification to different men, though pursuing a com¬ 
mon study. The conclusions of physical science do not follow one another 
like the successive steps of ft mathematical demonstration, simply because 
they constitute a very different class of truths. Are we to believe that geology 
is hut a tissue of idle fables, because on some important points scarcely two 
geologists agree? Are we to pronounce the astronomical researches of Kepler 
and Tycho Brahfi to be utterly barren, because they differed respecting the 
Copernican system? Are the labours of naturalists no better than child’s play, 
because of the world-wide difference between Mr. Agassiz and Mr. Darwin 
touching the origin of species? Even in pure mathematics we fail to find this 
new judicial test of fitness for the witness stand. In the course of a discussion 
on Quaternions, a few months since, in the National Academy of Sciences, did 
we not hear Professor Alexander dissenting most emphatically from the gene¬ 
ral conclusions of Professor Pierce? In fact, the most practical men. those 
who never venture ft hair’s breadth from the line of their own experience, are 
apt to differ ns widely as others, when they undertake to generalize their 
knowledge. Who ever knew a jury of sea-faring men appointed to examine 
and report on the seaworthiness of a vessel, to reach an unanimous conclusion? 
And yet such a result is regarded as a proof, not so much of ignorance as of 
wide experience joined to rational caution, by those who would heap indignities 
on medical men who should, conscientiously and intelligently, differ as to the 
mental soundness of a given individual. 

Such an estimate of the value of medical evidence given by experts comes 
with an ill grace from lawyers, with their proverbial experience of the uncer¬ 
tainty of their science, in spite of its accumulations of wisdom, of the severity 
of its logic, and the sagacity of its practitioners. Will the Chief Justice as¬ 
sure us that, a statement of facts being presented to any two distinguished 
lawyers, they would inevitably agree as to their legal significance? Is he dis¬ 
posed to abandon his profession as the prolific parent of error and disappoint¬ 
ment, because of its conflicting authorities and overruled decisions? Do the 
mistakes and contradictions of ordinary witnesses, familiar enough to every 
practising lawyer, dispose him to believe that the practice of eliciting truth by 
oral evidence, is a sham and a delusion? We trow not. 

But. we may be told that, admitting the correctness of the principle we con¬ 
tend for, nevertheless, scientific testimony is worthless as legal evidence. On 
the contrary, we declare that it is eminently valuable as legal evidence, because 
it touches important points that no other evidence can reach, and that without 
it the purposes of justice cannot be fully accomplished. The evidence of ex¬ 
perts consists of opinions, they being exempted from the rule that confines other 
witnesses strictly to matters of fact. Of course, it is founded in fact. Certain 
facts being given, the expert is required to testify as to their significance; in 
other words, ns to the practical conclusions which they warrant. Now, there 
is no reason why experts should display a nearer approach to unanimity 
of opinion on the witness-stand than the same men would anywhere else. They 
are required to bring, for the information of the court and jury, each the fruit 
of his labours in this or that department of knowledge. These several fruits 
may not be precisely alike, simply because the experience, learning, and saga¬ 
city of their producers have not been alike. And yet the testimony may he 
none the less applicable to its allotted purpose—furnishing information to the 
court and jury. One, for instance, as in the trial before us, testifies that transi¬ 
tory mania has been described by various well-accredited writers, from whom 
lie has collected from seventy-five to a hundred cases. Another declares that 
he never saw an instance of it, although he has had between three and four 
thousand insane persons under his charge. These statements, far from nullifv- 
ing each other, establish two important truths, viz., that the existence of transi¬ 
tory mania is placed beyond a reasonable doubt, and also that it is of very rare 
occurrence. Will any one contend that a verdict rendered without dne con¬ 
sideration of both these truths, would be a proper one? 
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The objection takes another shape when it is charged upon experts that their 
discrepancies tend to contuse and distract the minds of the jury, and lead them 
to doubt and hesitate when they are expected to be prompt and confident. 
This is the effect, to some extent, with ordinary evidence, and yet. Tor all that, 
the eood may greatly outweigh the evil. If the scientific testimony have sub¬ 
stituted a reasonable doubt for misplaced confidence, then, certainly, it has 
done its legitimate work, and must be regarded as a blessing instead of an evil. 
"When the merits of a case can be determined only by scientific evidence on 
questions still disputable among scientific men, owing to imperfect knowledge 
and limited powers, why should not the jury hear both sides. In so doing, 
would they not act precisely as they do in the ordinary affairs of life? Most 
men, before resolving upon any important movement, seek the counsel of others. 
The invalid labouring under an obscure disease is seldom satisfied with the ad¬ 
vice of a single physician. The intelligent farmer, in some degree at least, 
consults his agricultural paper, and observes his neighbours results before de¬ 
ciding upon his own operations. The physician, before adopting a novel course 
of treatment, is careful to sec the testimony both of its friends and opponents. 

These alleged discrepancies of scientific evidence would be avoided of course, 
bv having but one expert in the case, but even if this were practicable in our 
modes of procedure, it would often fail to meet the purposes of justice. AY hen 
we consider the progressive character of all science it can hardly be supposed 
that any individual, however diligent or gifted, possesses all the knowledge 
existing at present in the department to which he has been specially devoted, 
lie may believe a fact which has been shown to be false, and seek to elicit truth 
bv processes that have been shown to be fallacious. In short, he is human, 
and. therefore, is liable, not only to error in general but to particular errors 
which might be corrected by others. The proof of this would seem to be too 
frequently exemplified in practice to require any formal assertion here, ihis 
course of employing but one expert, it is easy to see, would prove unsatisfac¬ 
tory in most cases, because the administration of justice is associated, in the 
Anglo-Saxon mind, with the idea of the largest liberty and the widest range in 

thc'mtroduction of evidence pertaining to the case. 

The hostility so much manifested of late towards the evidence of experts 
can scarcely have arisen from even the slightest observation of its practical 
results. Take a case of no uncommon occurrence. A person is on trial lor 
attempting to kill another by poisoning. A chemist hus examined the con¬ 
tents of the stomach and found in them traces of the suspected poison. I is 
reputation in this branch of science is deservedly high; lie is confident of the 
sufficiency and correctness of his tests, and the jury are ready to convict on 
the strength of his testimony. Another chemist equally distinguished testifies 
that these tests, however satisfactory once, have been recently shown to ie 
fallacious, anil consequently, that the poison detected by the experiment may 
not have been taken by the deceased. The proper e(Tcct of this difference of 
opinion is a reasonable doubt on the minds or the jury, and they acquit the 
prisoner. Is there reason here for decrying the scientific evidence and holding 
it up to public scorn? Is the last-named expert to be blamed because he is 
thoroughly acquainted with the progress of his science—with its atest disco¬ 
veries and improvements. Is the other to be Warned, because in the press of 
duties, a certain course of experiments, described in some journal of the day, 
has escaped his attention ? The discrepancy, rightly considered, furnishes no 
occasion for blame of any one. but should make us rejoice that our criminal 
procedure is so ordered that all possible light may bo thrown upon the question 
it issue—that every phase and aspect of the subject may be brought distinctly 
before the minds of the jury. A verdict arrived at in this manner j *° 
satisfactory to the public, and, general y, no doubt, it is. Occasionally, the 
circumstances of a crime have so kindled the popular wrath that anything 
which stands between the feeling of revenge and prompt conviction is apt to 
be regarded with impatience and distrust. On a dispassionate consideration 
of the subject, however, few, we apprehend, will deny ^at where there is an 
intelligent difference of opinion on a question of science, the cause of even- 
handed justice requires the freest and fullest expression of that difference on 
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the witness-stand. The carping of thoughtless scribblers, or even of a judge 
on the bench, must not be mistaken for those matured conclusions of fair 
minded men which form the public opinion that is to endure. In this con¬ 
nection, we are reminded of the case of Thomas Smethurst, tried in London in 
1859 for poisoning to death his mistress. Among the witnesses on each side 
was a host of experts—physicians and chemists—by whom every possible 
aspect of the case was presented. The jury convicted the prisoner, but his 
friends strongly appealed to Sir George Lewis, Secretary of State for the 
Home Department, to interfere against the execution of the sentence. As if 
the mass of scientific testimony already uttered was not sufficient, the Secre¬ 
tary concluded to ask for more, and accordingly placed the evidence in the 
bands of Sir Benjamin Brodie, soliciting his opinion respecting it. Acting 
upon his reply, the Secretary concluded to ask for a pardon, remarking that 
the necessity for advising this step had “ risen from no defect in the constitu¬ 
tion or proceedings of our criminal tribunals; it has risen from the imper¬ 
fection of medical science, and from fallibility of judgment in an obscure 
malady, even of skilful and experienced practitioners.” The general acquies¬ 
cence in the pardon of the prisoner was the result, no doubt, of the conviction 
that everything had been said that could be said, for and against him, without 
removing every reasonable doubt of his guilt. Just before the trial of Smethurst 
occurred that of Palmer, on a similar indictment, with a similar abundance of 
scientific testimony marked by similar discrepancy and conflict, and though 
subjected to the sharpest criticism, it was not made, so far as our observation 
extended, a matter of reproach or ridicule. Indeed, if scientific men may question 
one another’s opinions in treatises, and journals and debates, and be commended 
for boldness aud freedom of thought, it is difficult to conceive why the same 
kind of independence on the witness-stand should be regarded ns a fault or a 
folly. Medical evidence in cases of doubtful meutal condition has been espe¬ 
cially charged with contradiction and held np to popular reproach. Every¬ 
body admits the obscurity in which questions* of insanity are often involved, 
and sees in it a fruitful occasion of diversity of opinion, and yet if the experts 
arc not in strict accord with one another, the bench and the bar hold up their 
hands in a kind of holy horror at the unparalleled presumption, and proclaim 
snch evidence to be totally unreliable. No range of experience, no abundance 
of opportunity, no endowment of sagacity, will excuse a man for seeing insanity, 
where others, with no such preparation, fail to sec it at all. It is time such 
unworthy views were left where they belong—in the columns of the newspaper 
press—and that men with any pretensions to liberal culture, instead of indulg¬ 
ing in jibes about medical theories and crotchets, should see, in the discrepan¬ 
cies of experts, the proof of thorough investigation, and an additional security 
against the conviction of the innocent, or the acquittal of the guilty. 

To say, as we often hear it said, that juries should disregard scientific testi¬ 
mony altogether, and rely on proof drawn from other sources, is to strike at 
the idea which lies at the foundation of our whole system of criminal procedure 
—that the accused is to be regarded as innocent until proved to be guilty. 
Evidence against, is met by evidence for, him, and whether it has reference to 
matters of fact or of opinion, his right is the same under the law. It may be, 
indeed, that the essential point on which his fate is to be determined, i3 solely a 
matter of opinion. If the experts disagree, we see not the shadow of a reason 
why that fact should not appear in evidence, and inure to the benefit of the 
accused. Whether such disagreement is or is not creditable to experts, is a 
question utterly irrelevant to the subject, because it docs not nflect the compe¬ 
tence of the testimony. The reputation of the experts is not to be confounded 
with the rights of the party on trial. Science must be taken as we find it, and 
if turned to the best possible account, we may be sure that its testimony will 
furnish safe and satisfactory ground for the verdict of the jury. “ Not only is 
it possible,” says Mr. Stephen, in his General View of the Criminal Law of 
England, p. 213, “ that juries should be able to deal with scientific evidence 
without special scientific knowledge ; but experience shows that such evidence 
may be of the greatest strength.” 1. JL 



